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air a1fr gr r8ta mg a sriatsrr al ? at a za 3net uf zuenferf ft
sag T; gr 3rferrt al 3rft zn grerv 3ea rgd a #tr er

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

~fl\(cfjj\( cBT TR'fa:ror ~

Revision application to Government of India:

() a4ta slaa zyc 3rf@e,fa, 1994 cBi" tITTT 3Tffi'ff aarg g ii # sat i qatra err cf5l"
sq-nt a qr qga # sifa grhrvr 3ma 3ft fa, qd #R, fa« iaa, IGq
fa, aft +ifGr, #a tu ra, ira if, { fact : 110001 cf5l" c#i" ufAT_~ I

(i) A revision application lies to the Under Secretary; to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) "lift 1TT<:1" c#i" grf ma ii ua wt gRa a fa#t quern u 3r1 ran m
fa@t augur a as qurIr -# 1TT<:1" ~ \Y[@ ~ iwt -#. m ~ 1-1°-sl'II-< m -im -# ~ cffi fcITTfr
c$ I-<-& I~ B m fcITTfr 'l-{ o;g Jl I I-< 'gt ma # au a ha g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3ffai:r '3tcllc;.-J cfTT '3tc!IC:.-J ~ cfi :frc=rR a fr ct st #fee n t n{ ? st hart
uit g err vi fa k alRs mgra, 3r4la a mxr 1:fTffi1 m m1:T LR m GfTc;" B fclrrr
3rf2,fr (i.2) 1998 tITTT 109 IDxT FlFi ~ ~ m· I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

aha sara« zrca (or4t) RaraRt, 2001 cf) Prlrl-f" 9 cfi 3TT'fT@ FclP!Fcftc. ~~ ~-8 B
t ufi #, )fa arr uf 3mks hf f#aat l-Jffi cf) ·~flci-<l-J_C'l-~ ~ ~
3rr?gt al a1-at ufeii a "f!T~ 5fa 3n4a f@a Gr afeg tr r; arar .al qr gnf
cFi 3TT'fT@ srm 35-~ B f.itflfur tifl- cFi 'TTc'fR a rd # mer €tr--6 arar al #R ft eft
afey

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prespribed under Section
35-EE of CEA, 1944, under Major Heaa of Account. ·

(2) Rf@4a 3ma;a er uef iaa a arg qt aw a ghat at 2oo/-#h
'TTc'fR cBl" ~ 3ITT" \Jl5T fica vd ala vnrar gt cTI 1000 /- cBl" 1:/mi 'TTc'fR cBl" ~ I

The revision application shall be accompanied by a fee of Rs.2001- where the amount 0
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

+Rt zyca, #ta gr4a zca vi at a 3r4ha -nuf@au # >fffi~:-,.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a{ta Gara zca 3rfenfu, 1944 cBl" srm 35-Gll/35-~ cfl" 3TT'IT@ :-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) saafRaa qfb 2 (1) a i sag oar # 3rara dt ar@la, 3r4ht mt # zyc,
aha sara7 zyen vi la3r4la nraf@raw(Rre) t uf?ea @Ra 4)eat, 3rznzlaa
B 2

nd
"J=f@T, <S!§J:Jl81 'J-/cFf, \'.$N-l\cll , V-Rt.l\.-JIJI\, Ji~J:Jc:'tl<S!IQ-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate'.Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
~other than as mentioned in para-2(i) (a) above.
<il rn
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of.crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sectpr bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf za 3rr? i a{ srgi a l4gt st & r@ta silt a fg #a aor TTT'fR
fa atfazu sat afeg s« rs a et'g; ft fa feral u&t cfJm "ff fl cfi ~
zrnTfe1fa 3141R)a urznf@rasvu at gs ar@ta zu a€tu var at ya 3n4a fa uar kt
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

I (4) urarau zcaorfefr +97o rem#it@r al 3r4fr-1 # iafa feffR fag 374a sq
} 3aaa za corr?gr zrenRerf Rofa qf@ran) are i u@ha #l ya qfu 6.so ha
() r-urn1era zrc ease am arr afeg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
· authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

( 5) ga 3it ii@era mci at firs av4 area RllliT cBl" 3ITT ~ UJR 3-11 cBMa ~ '3'!TcTT % ufl"
ta zrca, atu 5area zca vi araz 34h#tu mrzaf@au (raffaf@) fra, 1982 # ffeay

I

b
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

3 4tr zrca, #ta area yen vd ar r@ta .=nrnf@)raw(Rre€),
If@or@lit a afcnj4Demand) Vi is(Penalty) cITT 10% LJ9 "GJm cf>FlT
3ffaf ? rare@if# , sf@raa qa= o ls vu &I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

as<taGar gee 3jhara h siafa, sf@eagt "afar a$t l=ftrr"(Duty Demanded)
a. (Section) is ±DbazafffRaft,
zs fear +Tea hr@dz3fez a6luf,
au hr@z 2fee faithfahaaaft.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(x) amount determined under Section 11 D;
(xi) amount of erroneous Cenvat Credit taken;
(xii) amount payable under Rule 6 of the Cenvat Credit Rules.

<r 3r±rauf srflr uf@rawrkrar ueiyes srerar zyea qr aus Ralf@a gttjr fag yeaa 1o%

4Taru sit szi#aea aus Ralf@a stas aush1ograr ualawaft]

view of above, an appeal against this order shall lie before the Tribunal on payment of
e duty demanded where duty or duty and penalty are in dispute, or penalty, where

lone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Akshar Corporation, A-1/15,

Sunil Society, Chandola Canal, Isanpur Road, Maninagar, Ahmedabad - 380

008 (hereinafter referred to as the "appellant") against Order in Original No.

MP/21/AC/Div-IV/22-23 dated 01.06.2022 [hereinafter referred to as the

"impugned order] passed by the Assistant Commissioner, CGST, Division- IV,

Commissionerate " Ahmedabad South [hereinafter referred to as "adjudicating
authority].

2. Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AGTPP7028AST001 under the category of

Erection, Commissioning and Installation Services and engaged in

Laying/Installation, Completion and Commissioning of PE/MDPE pipeline

network, Domestic and Industrial Piped Natural Gas Connection services to

MIs.GSPC Gas Co Ltd. and MIs.Adani Gas Ltd. and were also undertaking

work of Electrical Wiring. A case was booked against the appellant by the

officers of the Directorate General of Central Excise Intelligence, Ahmedabad

(DGCEI) for wrong availment of exemption under Notification No.1/2006-ST

dated 01.03.2006. It appeared that the appellant was not eligible for exemption

under the said Notification as the materials used in execution of the Erection

Commissioning and Installation work were supplied as free issue materials by

the service recipient and the value of such free issue materials was not

included in the taxable value. It, therefore, appeared that the appellant had

short paid service tax amounting to Rs.18,12,033/- during the period from F.Y.
2009-10 to FY. 2012-13 up to June, 2012).

2.1 It further appeared that from 01.07.2012, the appellant was liable to pay

50% ofthe service tax in terms ofNotification No.30/2012-ST dated 20.06.2012.

It was found that the appellant had charged 50% service tax in the bills issued

by them. However, in respect ofthe Works Contract Services provided by them

in connection with PE pipeline laying work and PNG work, the appellant had

provided services valued at Rs.35,14,795/- but had not paid service tax

amounting to Rs.2,17,214/-, during the period from January, 2013 to FY.2013

0

0
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14. On being pointed out, the appellant had paid service tax amounting to

Rs.99,630/- vide two GAR Challans dated 16.08.2013.

2.2 It further appeared that the appellant had, in respect of the

Management, Maintenance or Repair service valued at Rs.72,61,507/-, not paid'

service tax amounting to Rs.8,68,408/- during the period from January, 2013
to FY. 2013-14.

3. Therefore, the appellant was issued Show Cause. Notice bearing No.

DGCEI/AZU/36-182/2014-15 dated 17.10.2014 wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.18,12,033/- under

the proviso to Section 73 (1) of the Finance Act, 1994.

B. Demand and recover the service tax amounting to Rs.2,17,214/- under

the proviso to Section 73 (1) of the Finance Act, 1994.

C. Demand and recover the service tax amounting to Rs.8,68,408/- under

the proviso to Section 73 (1) of the Finance Act, 1994

D. Demand and recover interest under Section 75 ofthe Finance Act, 1994.

E. Impose penalty under Sections 77 and 78 of the Finance Act, 1994.

3.1 Shri Mehul Patel, Proprietor of M/s.Akshar Corporation, Ahmedabad

was also called upon to show cause as to why penalty should not be imposed

upon him under Section 78A of the Finance Act, 1994.

4. The SCN was adjudicated vide the impugned order wherein :

a) The demand of service tax amounting to Rs.2, 17,214/- was confirmed and

was ordered to be appropriated from the amount of Rs.99,630/- and

Rs.4,41,250/ paid by the appellant in the course of the investigation.

b) Interest was ordered to be recovered. The Interest amounting to

Rs. l, 70,093/- paid by the appellant after issue of SCN was appropriated.

c) Penalty amounting to Rs.2, 17,214/- was imposed under Section 78 of the

Finance Act, 1994. The Penalty amounting to of Rs.90,618/- paid by the

appellant after issue of SCN was appropriated.

d) The demand of service tax amounting to Rs.8,68,408/- was confirmed

along with interest.

enalty amounting to Rs.8,68,408/- was imposed under Section 78 of the

inance Act, 1994.
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f) Penalty amounting to Rs.1,000/- was imposed under Section 77 of the
Finance Act, 1994.

g) The demand of service tax amounting to Rs.18, 12, 033/- was dropped.

4.1 The penal proceedings against Shri Mehul Patel, Proprietor of

M/s.Akshar Corporation, Ahmedabad was also dropped.

0

5. Being aggrieved with the impugned order, the appellant have filed the
present appeal on the following grounds :

1. Service Tax ofRs.2,17,214/- in respect ofWorks Contract Service for the

period from January, 2013 to March, 2014 and service tax of

Rs.8,68,408/- in respect ofManagement, l\1aintenance or Repair Service

for the period from January, 2013 to March, 2014 was demanded on the

basis of investigation by DGCEI. However, for the period from January, 0
2013 to March, 2015 an inquiry was also initiated by Preventive, Service
Tax, Ahmedabad.

11. After completing inquiry, the Superintendent (Group-III) under Letter

F.No. STC/04-51/Prev/Gr.III/Akshar/15·16 dated 07.12.2015 intimated

that for closure of the inquiry, they needed to pay Rs.11,000/- as

differential penalty. In the letter it was stated that the accepted service

tax liability amounting to Rs.8.19 lakhs was paid along with interest

amounting to Rs.2.01 lakhs and penalty amounting to Rs.1.12 lakhs. For

closure of inquiry, they were required to pay differential penalty

amounting to Rs.11,000/-. Copy of the said letter is submitted.

111. In light of the closure of inquiry for the period from January, 2013 to

March, 2015, the confirmation of demand of service tax of Rs.2,17,214/
and Rs.8,68,408/- is exfacie illegal.

1v. They had in their reply to the adjudicating authority submitted that the

service tax has been demanded in respect of Works Contract Service.
'

However, the demand has been raised underWorks Contract Service and

Management, Maintenance or Repair Service. It was further submitted

they had accepted and paid the service tax liability ofRs.8, 19,000/- lakhs

along with Interest ofRs.2,01,274/- and Penalty of Rs.1,11,867/- pointed

out by the Preventive Section. They had also paid service tax amounting

,.,.....----t.Q Rs.99,630/- which is mentioned in the SCN itself. As such there does
),~~,:;,::~.,;:,,,:i~ main any unpaid service tax liability.'s/ -.. ?8
> 3."; <3¥.8i wi s

t l2'·. nu- < ;3% . •$,t.·o,- °
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v. The adjudicating authority had, on th'basis of their ST-3 returns, held

that they had paid total amount of Rs.4,41,250/- during January, 2013

to March, 2014 on Works Contract Services and also paid Rs.99,630/

during investigation by DGCEI. - Accordingly, he has confirmed the

demand of Rs.2, 17,214/- and appropriated the amounts paid by them. It

is not understood as to why they would pay Rs.5,40,880/- towards

liability ofRs.2, 17,214/-.

v. The department has bifurcated the service tax liability under Works

Contract Service and Management, Maintenance ofRepair services and

accordingly, service tax of Rs.2,17,214/- was demanded under Works

Contract Service and service tax of Rs.8,68,408/- was demanded under

Management, Maintenance or Repair Service. However, they did not

consider rendering two different services and had paid tax under Works

Contract Service only.

vn1. Management, Maintenance or Repair service was also covered under

Works Contract Service. Therefore, since they had accepted service tax

liability of Rs.8, 19, 104/- and paid the same along with interest and

penalty, there could not be any liability pending against them.

v. Presumption cannot be made that Service Tax, Preventive Section did

not make inquiry in respect of Maintenance, Management or Repair

service or they ignored the said liability during inquiry.

1x. The adjudicating authority has construed Maintenance or Repair

services as different from Works Contract service and accordingly

confirmed the demand without taking into consideration the letter of

Preventive Section.

x. On perusal of the findings of the adjudicating authority at Para 25.6 of

the impugned order, it can be seen that the adjudicating authority has

appropriated Rs.2, 17,214/- from Rs.5,40,880/- paid by them.

x. The demand of Rs.8,68,408/- has been confirmed without taking into

consideration the payment of service tax amounting to Rs.5,40,880/-. The

balance amount after appropriating Rs.2,17,214/- ought to have been

appropriated towards service tax liability of Rs.8,68,408-.

x11. As against the total confirmed service tax liability amounting to

.-- 'Rs.10,85,622/-, they have already paid service tax amounting to
2 ·

.. · Rs.5,40,880/-. Therefore, the final service tax liability amounts to

0

0
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0

Rs.5,44,742/-. However, service tax amounting to Rs.8,68,408/- has been
held recoverable from them.

x1. The adjudicating authority has at Para 26 of the impugned order held

that they should pay service tax under Management, Maintenance or

Repair service. Since they had paid service tax of Rs.5,40,880/- out of

which Rs.2, 17,214/- has been held to be appropriated against the

demand, the remaining amount of Rs.3,23,666/- ought to have been

appropriated against the demand ofRs.8,68,408/-.

xIv. However, it appears that the amount was not appropriated as the

demand was raised under the category ofManagement, Maintenance or

Repair Service. It is submitted that this service is also covered under

Works Contract Service. Further, there are a catena of judgments

holding that payment made under wrong accounting head cannot be
treated as non payment of tax. 0

xv. Reliance is placed upon the judgment in the case of Devang Paper Mills

Pvt. Ltd. Vs. DOI - 2016 (41) STR 418 (Guj.) and CST, New Delhi Vs.

Air Charter Services P. Ltd. - 2017 56) G8TL 107 (Tri.-Del.).

xv. Reliance is also placed upon CBIC Circular No. 58/7/2003-ST dated

20.05.2003. In light of the above decisions and clarification issued by

Board, confirmation of demand of Rs.8,68,408/- against payment of

service tax ofRs.3,23,666/- is not proper and just.

xvn. Penalty amounting to Rs.2, 17,214/- has been imposed 1n respect of

service tax not paid on Works Contract service and penalty of

Rs.8,68,408/- has been imposed under Maintenance or Repair service. In

this regard it is submitted that the adjudicating authority has at Para

29 held that they had paid interest and penalty during the course of

investigation. Therefore, imposition of penalty of Rs.2, 17,214/- is not
proper and just.

xv. As regards imposition ofpenalty ofRs.8,68,408/-, it is submitted that the

essential ingredients ofSection 78 of the Finance Act, 1994 has not been

established. They had discharged their total liability along with interest

and penalty as per their letter dated 19.01.2016. They had paid penalty

of Rs.1,11,867/- and Rs.11,000/- as pointed out by Superintendent

(Preventive), Service Tax. As such, imposition ofpenalty ofRs.8,68,408/-
Gees' just.

:.
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xx. It is not the case that they had not paid service tax by suppressing facts

with intent to evade tax. They did not pay service. tax due to financial

hardship. However, all the details pertaining to the service rendered by

them were available on record and furnished by them to DGCEI and the

department. The SCN has been issued on the basis ofthe bills and details

furnished by them. Therefore, merely not filing returns and not paying

service tax cannot be construed as suppression of facts with intent to

evade payment of tax.

xx. Reliance is placed upon the judgment in the case of Compark E Services

Pvt. Ltd. Vs. CCE&ST, Ghaziabad - 2019 24) GSTL 634 (Tri.- AI.
xx1. Their case is not covered by the provisions of Section 77(1) and Section

78 of the Finance Act, 1994.

xxn. As the demand has been confirmed against the own findings of the

adjudicating authority, the imposition of penalty is erroneous inasmuch

as the liability has been wrongly computed.

6. Personal Hearing in the case was held on 20.01.2028. Shri P.G. Mehta,

Advocate, appeared on behalf of appellant for the hearing. He reiterated the

submissions made in the appeal memorandum.

7. The appellant have also filed additional written submissions dated

20.01.2023 wherein the submissions made in their appeal memorandum have

been reiterated.

8. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made at the time of personal hearing,

the additional written submissions and the materials available on records.

The issue before me for decision is whether the impugned order passed by the

adjudicating authority confirming the demand of service tax amounting to

Rs.2,17,214/- in respect ofWorks Contract Services and Rs.8,68,408/- in respect

of Management, Maintenance or Repair Services, in the facts and

circumstances of the case, is legal and proper or otherwise. The dispute

pertains to the period January, 2013 to March, 2014.

is observed that the appellant are not contesting the taxability of the

provided by them. They have basically contended that the service tax
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already paid by them in the course of the DGCEI investigation as well as in

the course of the inquiry by Preventive Section, Service Tax, Ahmedabad has

not been properly considered while confirming the demand of service tax. I find

that in respect of the demand of Rs.2,17,214/-, the adjudicating authority has

at Para 25.1 to 25.4 of the impugned order recorded that the appellant had,

subsequent to the issuance of SCN, fled their ST-3 returns for the disputed

period and also paid the service tax amounting to Rs.4,41,250/-, under Works

Contract Services, along with Interest amounting to Rs. 1, 70,093/- and penalty

amounting to Rs.90,618/-. The appellant had also paid service tax amounting

to Rs.99,630/- during the course of DGCEI investigation. The adjudicating

authority has after confirming the demand of service tax, appropriated the

amount of confirmed demand out of the service tax already paid by the

appellant after issuance of the SCN. The adjudicating authority has also

appropriated the amount of interest and penalty paid by the appellant towards

the interest ordered to be recovered vide the impugned order and penalty

imposed under Section 78 of the Finance Act, 1994. Considering these facts, I

find no infirmity in the impugned order passed by the adjudicating authority

inasmuch as the payment of service tax along with interest and penalty was

made by the appellant subsequent to the issuance of SCN.

10.· Regarding confirmation of the demand of service tax amounting to

Rs.8,68,408/- under Management, Maintenance or Repair Services, it 1s

observed that the appellant have contended that they are providing services

under the category of Works Contract Services, while the demand has been

bifurcated and raised under two different categories viz. Works Contract

Service and Management, Maintenance or Repair Services. The appellant have

also contended that Management, Maintenance or Repair Services are also

covered under Works Contract Services. The definition of Works Contract is

as per Section 65B(54) of the Finance Act, 1994, which during the relevant
period reads as :

"works contract" means a contract wherein transfer of property in goods
involved in the execution of such contract is leviable to tax as sale of
goods and such contract is for the purpose of carrying out construction,
erection, commissioning, installation, completion, fitting out, repair,
maintenance, renovation, alteration of any movable or immovable
property or for carrying out any other similar activity or a part thereof in
relation to such property".

0

0
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10.1 From a plain reading of the definition~' it is evident that Maintenance

and Repair services are covered by the definition ofWorks Contract Services.

Therefore, the finding of the adjudicating authority at Para 26.2 of the

impugned order that the service tax liability of the appellant under

Management, Maintenance or Repair Services is not covered by the inquiry of

Service Tax, Preventive Section, Ahmedabad which was only in respect of

Works Contract Services, is not tenable in view of the legal provisions above.

confirmation of the demand of service tax. At the same time, since the

taxability of the services provided by them or their liability to pay service tax

confirmed vide the impugned order is not contested by the appellant, the

impugned order confirming the demand of service tax does not call for any
interference.

0

10.2 The appellant have contended that out of the total service tax confirmed

against them amounting to Rs.10,85,622-, they have paid service tax

amounting to Rs.5,40,880/- and that the remaining service tax liability is only

Rs.5,44,742/-. I this regard it is observed that the payment of service tax

0 amounting to Rs.5,40,880/- (Rs.99,630/- during DGCEI investigation and Rs.

4,41,250/- post issuance of SCN) is not disputed by the department. Out of the

amounts paid by the appellant, an amount of Rs.2,17,214/- was appropriated

by the adjudicating authority towards the demand of service tax amounting to

Rs.2,17,214/- confirmed vide the impugned order. Therefore, as contended by

the appellant, the balance amount of Rs.3,23,666/- ought to have been

appropriated towards the confirmed demand of service tax amounting to

Rs.8,68,408/- and the remaining amount of service tax payable by the appellant

would be Rs.5,44,742/-. However, this is an exercise only to determine the

remaining amount of service tax payable by the appellant consequent to the

11. The appellant have contested the imposition of penalty under Section 77

and 78 of the Finance Act, 1994 on the grounds that there was no suppression

of facts with intent to evade payment of tax and that mere non filing of returns

cannot be considered to be suppression of facts with intent to evade payment

of tax. In this regard, it is observed that the non payment/short payment of

service tax was unearthed in the course ofan investigation by DGCEI. Further,

ly after the investigation carried out by DGCEI and issuance of SCN,

appellant had filed their ST-3 returns and paid the applicable service
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tax. The facts regarding the appellant providing taxable servces and not

declaring the same in the prescribed returns as well as not paying the

applicable service tax were suppressed from the service tax department and

these facts emerged only consequent to the investigation of DGCEI. In view

thereof, the· penal provisions of Section 78 of the Finance Act, 1994 are

applicable to the facts and circumstances of the present case and the

adjudicating authority has rightly imposed penalties under Section 78 of the

Finance Act, 1994. It is not disputed by the appellant that they had failed to

correctly assess the service tax payable by them and that they had failed to file

their ST-3 returns. Accordingly, I do not find any infirmity in the imposition of

penalty under Section 77 of the Finance Act, 1994.

12. In view of the above, I uphold the impugned order and reject the appeal
filed by the appellant. O

0
N. u yanarayanan. Iyer)
Assistant Commissioner In situ),
CGST Appeals, Ahmedabad.

The appeal filed by the appellant stands disposed of in above terms.
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Commissioner (Appeals)
Date: 14.02.2023.
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